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Abstract

Sovereignty and self-determination are two principles accepted by UN in the UN Charter and
resolutions. The aim of this thesis is to analyze the tensions between sovereignty and self-
determination principles in the UN and to increase understanding of how these tensions might have
led to ambiguity in UN policy toward the West Papua case. The thesis identifies that there are
tensions between those two principles in the UN resolutions. The tensions cause ambiguity in the
UN when they are involving in self-determination cases outside the classical colonial context. The
argument will be strengthened by conducting a single case study analysis on West Papua self-
determination claim. As one of the self-determination claims outside the classical colonial context,
the UN role when being involved in the case is argued to be lack of response and ambiguous. It
concludes that the ambiguity of the UN when involved in the West Papua self-determination claim
is resulted from the tensions between sovereignty and self-determination principles in the UN

resolutions.
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1. Introduction

1.1 A brief overview
In 1969, the ‘Act of Free Choice’ (Indonesian: Penentuan Pendapat Rakyat, Pepera), a referendum
of people of West Papua to choose between their independence and integration to the Republic of
Indonesia, was conducted as the implementation of the New York Agreement, an international
agreement signed by and between the Netherlands and Indonesia on 15 August 1962 and facilitated
by the UN. As a result of the referendum, the representative of the Papuans unanimously voted to
be integrated within the Republic of Indonesia. Since then, the ‘Act of Free Choice’ has been an
important argument for the government of the Republic of Indonesia to claim for its sovereignty
over West Papua. On the other hand, leaders of the West Papua, use the self-determination
principle as their argument to claim for independence. They declared that the West Papuans have
been denied their right to self-determination, a denial they have been fighting and lobbying to
reverse, since 1962 (Drooglever, 2009). Recently, they have submitted a petition to the UN to be
processed as the decolonization process under the UN General Assembly Resolution 1514 on the
Granting of Independence to Colonial Countries and Peoples adopted on 14 December 1960.

West Papua’s claim of self-determination is only one of many self-determination claims
submitted by various minority groups and indigenous peoples to be facilitated by the UN. The self-
determination principle itself is emerged from the principle of sovereignty, in which the sovereign-
ty belongs to the people. With the rise of democratization, the idea that the ‘people’ should retain
control of their rights has become widely accepted. However, it has also brought certain com-
plicated implications in the field of international relations, particularly when it is related to the
problems of national-separatist groups’ demand for self-determination. Oftentimes their demands
even end in the unilateral secession, violating the territorial integrity and sovereignty of the
independent states.

The UN has been trusted to facilitate such self-determination claims worldwide. Its active
participation in facilitating and managing the claims is an implementation of the UN’s commitment

to accept the self-determination right in its Charter.! Just as the self-determination principle, the

! Please refer to Article 1(2) and Article 55 of the UN Charter.



sovereignty principle in the form of territorial integrity can also be found in the UN Charter.? It
declared that the threat or use of force against the territorial integrity or political independence of
any state must be refrained by all members of the UN. Having two significant principles embodied
in its Charter, the question therefore occurs on how the UN manage to facilitate the self-
determination claims between the practicability of those two principles.

In the following years, the self-determination principle was then acknowledged by the UN
in the context of decolonization by the issuance of Resolution 1514. The Resolution has been an
essential document to analyze the implementation of the UN’s commitment to the self-
determination. The thesis will describe of how the UN still affirms the sovereignty of the state by
referring to the territorial integrity of a country in the decolonization process stipulated in the
Resolution 1514. It is apparent at this point that there are tensions between the sovereignty and
self-determination principles. With a single case study of West Papua self-determination claim,
this thesis aims to analyze the UN reactions while it is involved in the case. The UN has been a
significant political actor in the West Papua since this region was firstly listed as a non-self-
governing territory in 1950 by the Netherlands. Since then, the UN has been involved in the West
Papua case and being informed on the progress of the conditions within the territory from time to
time. These reactions and decisions by the UN in facilitating the West Papua case in some way
indicate its ambiguous position as one of the political actors. Therefore, it is important to under-
stand whether the ambiguity is resulted from the tensions between sovereignty and self-deter-

mination principles in the UN.

1.2 Aim of the thesis and research questions
This thesis analyzes the tensions between sovereignty and self-determination principles in the UN
with the aim to increase our understanding of how these tensions might have led to ambiguities in
UN policy toward the West Papua case. Therefore, the analysis conducted in this thesis will answer
the following research questions:
1. What are the tensions between sovereignty and self-determination principles in the UN?
2. What is the UN position in the West Papua self-determination claim during the 1961-1969

period?

2 Please refer to Article 2(4) of the UN Charter.



3. What is UN’s reaction toward the petition of West Papua self-determination claim in the
year 2017 and 2019?
More precisely, the researcher aims to analyze how the tensions between sovereignty and self-
determination principles in UN has affected the UN’s position and its policy toward the West
Papua self-determination claim during the two distinct periods.
As the existing research on the West Papua’s self-determination claim is very few, the
researcher is hopeful that the thesis will provide a significant contribution to the literature in the
field of political science by generalizing the pattern that can be used in other similar self-

determination claims.

1.3 Structure of the thesis

After underlying the research puzzle in chapter one, the thesis is structured into the following
chapters. Chapter two aims to provide background of the West New Guinea territory status since
the Netherlands’ colonization and the Papuans’ demands for independence. This chapter also
intends to give clearer picture on Indonesia’s response toward the independence claim since 1950s
and its argument of their sovereignty over the territory.

Chapter three will elaborate on the existing literature review that will be a reference for the
researcher to analyze the data. The chapter elaborates the origins and interpretation of both
sovereignty and self-determination principles and how the principles have finally been adopted by
the UN. The chapter also explores existing research on how the self-determination principle took
place in the case of Kosovo. The literature review on the self-determination case of Kosovo is
chosen due to its similarity background with the West Papua; both are the self-determination claim
outside the context of classical colonial.

Chapter four describes the methodology of the research. It illustrates the chosen research
method and further explains how the data is collected and then analyzed. The analysis of the data
will be elaborated in chapter five. As an essential part of the thesis, chapter five is divided into
several sections. The first section focuses on the analysis of the tensions between sovereignty and
self-determination principles in the UN resolutions and declarations. Following section is the
analysis of the data related to the UN’s position in the West Papua self-determination case during
the period between 1961-1969. The last section is the analysis of the UN reaction toward the

petition of West Papua self-determination claim in 2017 and 2019. From these two distinct periods,



the researcher aims to analyze how the tensions between sovereignty and self-determination
principles in the UN had affected the UN’s position and its policy toward the West Papua self-
determination claim.

The thesis will be concluded in chapter six with a summary of the key findings made in the
analysis part in the chapter five. The expectation of the research in contributing new knowledge in
the field of political science is argued by offering a generalization of the findings from the case
study of West Papua. Accordingly, the thesis will elaborate similarity of the findings with the
existing research of Kosovo case. Finally, the researcher wishes to open possible future research
on this thesis topic by further analyzing the UN tensions in other self-determination claims with

comparative case study method.



2. Background

This chapter will provide a background of the West New Guinea territory status since the
Netherlands’ colonization, followed with an explanation on the Papuans’ demands for
independence. It will also describe the government of Indonesia’s response toward West New

Guinea claims for independence since 1950s and its demands for sovereignty over the territory.

2.1  History of West New Guinea political status from 1950 to 1969

The West Papua is the territory of the western part of the New Guinea, an island being the second-
largest island in the world and cover an area of around 792,540 square kilometers. The Papuans
are the indigenous people living in West Papua, ethnically and culturally different compared to
other populations of Indonesia. It is more closely linked to its neighboring people of Papua New
Guinea. Despite its similarity of the ethnic and cultural background, both territories are separated
by the border drawn by the European colonial. While the eastern part of the New Guinea was
claimed by the British and Germans, the western part of the island, the West New Guinea, was
claimed by the Netherlands as one of its colonies. The Netherlands claimed the territory of West
New Guinea as one of its colony due to the political strategy to prevent other colonial powers to
establish around the region since the western part location was near to its Dutch East Indies
possessions (Saltford, 2003:1). Later, the decision of the Netherlands to insert the West New
Guinea into its East Indie possessions would have caused a significant impact on the future of the
West Papua. The decision has been an underlying argument of the government of Indonesia to
claim over the West Papua territory as its integral part of the Republic.

During negotiations between the Netherlands and Indonesia in the “Round Table
Conference” at The Hague in 1949, the Netherlands refused to hand over the West New Guinea
territory to Indonesia (Budiardjo and Liem, 1988:7). While other territories of the Netherlands East
Indie were finally agreed to be transferred back to Indonesia, the Netherlands still insisted upon
retaining sovereignty of the West New Guinea. There had not been any clear settlement of West
New Guinea. Later in the following years, the unclarity settlement would have been a source of a

future tensions between the Netherlands and Indonesia.



In 1962, the New York Agreement was signed by and between the Netherlands and
Indonesia to, once and for all, settle the claim over the West New Guinea territory. Although being
argued as a political tool of the United States to stop the Soviet Union’s influence over Indonesia,
indeed, the New York Agreement was the major milestone for the long and pending status of the
West New Guinea since 1949. The New York Agreement then resulted in the UN acting as the
administrator of West New Guinea through its temporary body, UNTEA, before transferring the
administration back to Indonesia in 1963. The period from the year 1963 to the year 1969 was a
period where the Indonesian administrative controlled the West New Guinea. In 1969, the Act of
Free Choice was finally conducted with the UN involvement. The Act resulted in the integration
of West New Guinea to the Republic of Indonesia based on the unanimous vote by 1,022 Papuan

“representatives”.

2.2 Indonesian government’s arguments regarding its sovereignty over West Papua

The Indonesian government’s argument of its claim over West Papua territory referred to the
political condition of West New Guinea in the 1960s. As argued above, the West New Guinea was
previously inserted as one of the territories under the Dutch East Indies. Henceforth, to be
decolonized from the Netherlands, the colonial territory was agreed to be transferred back to
Indonesia through The Hague Agreement. Statement given by one of the officers of the Minister
of Foreign Affairs of the Republic of Indonesia on the argument for Indonesia’s sovereignty is the
stipulation of the Netherlands East Indies territory, that included the West New Guinea.? Using uti
possidetis (see 3.1.1) doctrine as its underlying argument, the view of Indonesian government has
not been changed since the 1960s up to today, it consistently claims that the West Papua is
integrated under its sovereignty. Moreover, the argument has also been based on the territorial
integrity doctrine stipulated in Resolution 1514 Paragraph 6. The Indonesian government’s
understanding of the territorial integrity in Paragraph 6 is in the decolonization process, the
Netherlands, as the colonial state, was not allowed to split the colonial territory that has been an

integrated territory with the right to self-determination. In the event the Netherlands granted West

® The excerpt of the email interview with the officer of the Minister of Foreign Affairs of the Republic of Indonesia is
attached in Appendix 1.

4 This view of the Republic of Indonesia is based on the e-mail interview conducted with Mr. Ida B. Made Bimantara,
the Director for Europe 1 (Western & Southern Europe), Directorate General for American and European Affairs,
Ministry of Foreign Affairs of the Republic of Indonesia and also based on the letter addressed to the UN Secretary-
General from the Deputy Chief Minister/Minister of Foreign Affairs of the Republic of Indonesia Number 327/0217
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New Guinea their independence, Indonesia claimed that it would be an act of separatism against

Indonesia (Saltford, 2003:8).

dated 25 May 1962 in reply of the letter of the Netherland Premier, J.P.de Quay, dated 16 May 1962 (UN Archive S-
0884-0022-05-00001).



3. Literature Review

To address the tensions between the sovereignty and self-determination principles, the origins and
interpretation of each of the principles will be elaborated. This chapter will also review the self-
determination principle in the context of UN. By using existing research of self-determination

claim of Kosovo, the role of UN when involved in the case is reviewed.
3.1 Sovereignty

3.1.1 Concept and origins of sovereignty in the context of Westphalian states

Discussions of the interpretation of sovereignty in the academic world started to occur concerning
the authority of the states. One of the approaches to comprehend sovereignty is to differentiate the
concept into internal and external sovereignty. Michael Keating has introduced two different
components of sovereignty. The distinction is essential to understand the application of sovereign-
ty, particularly when faced with the claims of self-determination. While the internal sovereignty is
defined as the privilege of the state to maintain full authority within its borders (Keating, 2001:14),
the external sovereignty means “a state has no superiority in the international arena” (Keating,
2001:12-13). When linked with the form of statehood, the definition regarding external sovereign-
ty will be a substantial reason for national separatist movements to claim for their self-deter-
mination in the form of state. Moreover, Daniel Philpott, in his article “Westphalia, Authority, and
International Society” (1999), contributed the idea that the two components of external and internal
sovereignty are complementary (Philpott, 1999:570-571). The idea of the coexistence of these two
components of sovereignty will even incentivize the national separatist groups more in demanding
sovereignty.

There are also some principles tied to the concept of sovereignty, among others, i.e. the
principles of non-intervention and territorial integrity. The non-intervention principle was intro-
duced in the concept of absolute sovereignty. It was the traditional conceptualization of sovereign-
ty carried forward after the Peace of Westphalia in 1648. It had been anticipation for the inter-
national responsibility to protect by the states (MacFarlane and Sabanadze, 2013:612-613).

However, it has been generally accepted that states have a right and a duty to intervene, provided



there is massive suffering upon the people. Both Jean Bodin and Thomas Hobbes argued that even
absolute monarchy was not absolute since it was limited by divine and natural law principles.
Hence, there have been practices of intervention after the Westphalia agreements.

The territorial integrity is often mentioned as the principle related to the concept of
sovereignty. It is written in Article 2(4) of the UN Charter’ and has been recognized as
international law. This principle was brought up by the discussions on the nature of territorial

sovereignty by Hurst Hannum, argued that:

The nature of territorial sovereignty necessarily implies the fundamental limitation that no state has
the right to impose its will on the territory of another, with the exception of certain narrow
circumstances such as the protection of a state’s own nationals (Hannum, 1990:19).

The insistence of the territorial integrity principle is a logical entailment of the principle of
sovereignty. It means the UN commits to reject the idea of unilateral secession. It is further
affirmed in the adoption of Resolutions 1514 on the Granting of Independence to Colonial
Countries and Peoples adopted by the UN on 14 December 1960. Although the resolution was
intended as ‘the necessity of bringing to a speedy and unconditional end colonialism in all its forms
and manifestations’, it still emphasizes that the decolonization process was not to affect or alter
the territorial integrity and the national unity of the country.® Michael Freeman argued that the UN
has applied the doctrine of uti possidetis juris in the Resolution; the doctrine in which the territorial
boundaries of post-colonial states cannot alter the boundaries of the colonial territories that they
replaced (Freeman, 2007:158). If this doctrine put together with the doctrine of self-determination,
it means the right of colonies to become independent is only within their already established

colonial boundaries (Gunter, 1979:204).

3.1.2 National self-determination and the will of the people
Sovereignty is a principle in international politics that has been existed for a long time, even before

the existence of sovereign states. After the Westphalian Agreement, sovereignty was considered

5 UN Charter Article 2(4): “All Members shall refrain in their international relations from the threat or use of force
against the territorial integrity or political independence of any state, or in any other manner inconsistent with the
Purposes of the United Nations.”

6 Please refer to UN Resolution 1514 paragraph 6: “Any attempt at the partial or total disruption of the national unity
and the territorial integrity of a country is incompatible with the purposes and principles of the Charter of the United
Nations.”



in the form of absolute monarchical sovereignty rooted in divine right and dynastic principle. In
this manner where the absolute sovereignty of the monarch reigned, the will of the people of the
nation was irrelevant (MacFarlane and Sabanadze, 2013:614). When the modern states were emer-
ged in the 19th and 20th centuries, the concept of sovereignty was linked to the states. States then
became a member of international society.

The questions regarding the locus of sovereignty started to arise. John Locke and Jean-
Jacques Rosseau viewed that sovereignty initially was resided in the people and delegated to the
government as the rulers as agreed upon social contract. The discussions were evolved in the
question of “who are the people?”. Locke answered it by summarizing the people as a collection
of rights-bearing individuals. Thus, the status of the “people,” according to Locke, did not link to
a notion of natural or historical territory since it can be satisfied in many different political and
territorial structures. If Locke’s definition of the people refers to the rights of individuals,
Rousseau’s definition was different. He argued that the people are a “nation”, or a collective
identity possessing a numeral will. The right of the people as a nation to self-determination then
might be fulfilled in the form of sovereign statehood and sovereignty (MacFarlane and Sabanadze,
2013:614; Glanville, 2014:67). The difference between Locke and Rousseau is also showed in the
case of the contract violation. Rebellion or separatist movement can be considered as a form of the
violation of the state contract. Whereas Locke seemed to have accepted it, Hobbes denied any
violation of the state contract (MacFarlane and Sabanadze, 2013:614;).

The discussion of the locus of sovereignty came into practice by the occurrence of the
American and French revolutions. It was caused by the emergence of the doctrine of popular
sovereignty together with the idea of nationalism. Nationalism is the idea that the nation is the
principal focus on individual loyalty and the national collective has the right to determine its own
affairs (MacFarlane and Sabanadze, 2013:614). David Miller had his argument on the principle of
nationality. He thought that people who form a national community in a particular territory have a
reasonable claim to political self-determination (Miller, 1993:5). By this statement, Miller argued
that there is a link between national self-determination and the concept of territoriality. There have
not been any issues if the state borders were always compatible with the national borders. How-
ever, it is often otherwise. Some issues started to arise due to the claims of self-determination by

the nations or the minority communities. Hence, the idea to link the national self-determination
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and the concept of territory has made the self-determination claim is perceived as the unilateral
secession, which is a threat to the sovereignty of the existing states.

Since 1919, international society has been based on a principle of popular sovereignty, a
principle in which sovereignty belongs to the people. James Mayall argued it was due to the fall
of the giant empires; thus, the ownership of the state had to be transferred to the people (Mayall,
1999:476). The fallen of the European empires and the Soviet Union in the 1900s also impacted
the creation of many new smaller states along national lines. It brought questions regarding a
“nation” and the people. The self-determination principle was born out of the rise of nationalism

and then became the more popular concept of sovereignty.

3.2 Self-determination

3.2.1 Concept and origins of self-determination

The origins of self-determination were related to the theory of democracy. History recorded that
the democratic side has won the Cold War. It impacted the idea that self-determination should be
cast in a democratic form in order to determine the government that represents the people. Thus,
the democratic theory of self-determination. The government can only govern by the consent of
the governed (Neuberger, 2001, 394). John Locke mentioned his idea of self-determination. Accor-
ding to Locke, individual consent is vital for the creation of one community. However, when the
community has been formed, it will have the power on its own, and it can act as one body by the
“will and determination of the majority” (Locke, 1980:52). Locke interpreted the self-deter-
mination to apply to individuals and the polity. At the individual level, the self-determination prin-
ciple can be seen in the individual consent to the creation of a community. In the level of polity,
the self-determination principle is adopted by the “will and determination of the majority” (Locke,
1980:52).

As self-determination concept started to develop in Europe and the United States in the
18th and 19th centuries, there have been discussions on the idea of self-determination, whether it
is linked to territory or political identity. As elaborated above, David Miller introduced the
principle of nationality and linked it to the concept of territoriality. It was argued to cause the self-
determination claim perceived as the unilateral secession, which is a threat to the sovereignty of

the existing state. However, there is another argument that the self-determination principle and the
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concept of territory are not related. Thomas Musgrave argued that self-determination is understood
to occur whenever people freely determine their own political status (Musgrave, 1997:2). Without

linking it to the territory, the application of self-determination in practice will be more flexible.

3.2.2 Self-determination principle and democratic values

David Miller once tried to prove that there was no link between national self-determination and
democratic values. He defended the belief of the people under the Western imperialist that they
would have experienced a greater sense of control or a strong sense of self-determination, should
they have been ruled by the local oligarchies rather than Western imperialists (Miller, 1995:90). If
Miller’s argument is right, it means there is no fixed link between the idea of national self-
determination and democratic values in the sense of Western liberal. However, history showed
otherwise. At the end of the First World War, the European continental empires dissolved, and it
opened the doors for the formation of many smaller states. Those new smaller states were
supposedly created on the basis of national/ethnic composition by the democratic principles.

The idea that there is a connection between the national self-determination and democracy
resulted in different arguments on how the democratic case works for and against the act of
secession. First argument: secession must be ruled out to avoid anarchy and in the interest of public
welfare. The only way that the minority can become the majority is by persuading the majority to
change their position in the election (Mayall, 1999:484). This position was adopted in “An Agenda
for Peace, Preventive Diplomacy, Peacemaking and Peace-keeping,” a report written for the UN
by Boutros Boutros-Ghali, the UN Secretary-General at that time.” However, this position was
considered a weak argument since it cannot deal with structurally deeply divided societies (Beran,
1987:39-42). One of the objections to allow a secessionist right of self-determination is that
partition might create new minorities and the only logical solution to this dilemma is to make the
secession right dependent on a principle of regressive self-determination.

Second argument: that democracy will be subverted, and political freedom destroyed if the

national groups compete in the democracy to capture the state. In his book, “Representative

7 An Agenda for Peace Article 81: “Democracy within nations requires respect for human rights and fundamental
freedoms, as set forth in the Charter. It requires as well a deeper understanding and respect for the rights of minorities
and respect for the needs of the more vulnerable groups of society, especially women and children. This is not only a
political matter. The social stability needed for productive growth is nurtured by conditions in which people can readily
express their will. For this, strong domestic institutions of participation are essential. Promoting such institutions
means promoting the empowerment of the unorganized, the poor, the marginalized...”
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Government” (1860), John Stuart Mill argued that a national civic democracy will only happen if
people of different nationalities have grown accustomed to live together and governed under a
single authority. However, “if national self-consciousness and a desire for free institutions emerge
together, the absence of an over-arching political culture will ensure that democracy will act as a
source of conflict rather than of legitimacy” (Mayall, 1999:487). It will be the subversion and
destroy of the democracy and political freedom by the competition of national groups, both desire
for the state capture.

Third argument: that the nations will only exist through a process of struggle and self-
assertion against other forms of imposed imperial sovereignty. Many established nation-states just
started to develop their democratic institutions after episodes of power struggles. It is because there
is some overarching community sentiment which is stronger than the conflicts of ideological,
economic, or political interest (Mayall, 1999:488).

Despite different positions on whether there is a connection between national self-deter-
mination and democracy as elaborated above, democracy is proven in the history to facilitate
worldwide self-determination movements in their quest for statechood. As a result, states were
presumed to be legitimate when they were democratically constituted (Smith, 1994:87). History
has shown that the implementation of democracy was somehow required in the creation of the new

states.

3.2.3 Self-determination in the context of UN
When discussing the self-determination concept as a legal principle, it is often linked to the
statehood. Peter Malanczuk defined the self-determination as “the right of a people living in a
territory to determine the political and legal status of that territory—for example, by setting up a
state of their own or choosing to become part of another state (Malanczuk, 1997:326). However,
this interpretation brought some difficulties in the practice of international law, particularly on
how the international community should react to the claim of nationalist separatist groups who
demand for self-determination.

There was a shift in the self-determination interpretation in the context of UN after the

Second World War due to decolonization process. While reference to the self-determination
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principle could be found in the opening paragraph of the UN Charter,® the actual provision of self-

determination right was just stipulated in the Resolution 1514 Clause 2. It is stated that:

All peoples have the right to self-determination by virtue of that right they freely determine their
political status and freely pursue their economic, social, and cultural development. (UN, 1960)

By the issuance of the Resolution 1514, the principle of self-determination in the context of UN is
now concerning decolonization. However, some scholars argued that the decolonization in the UN
context did not have to entail adoption of uti possidetis doctrine as implied in the paragraph 6 of
the Resolution 1514. The doctrine adoption was argued to justify “the domination of weak peoples
by groups that had managed to seize state power” (Freeman, 2017:158). It might trigger seces-
sionist wars and at the same time, anti-secessionist repression resulted from the decolonization
movement that had been earlier encouraged by the application of the self-determination principle
by the UN. The adoption of uti possidetis doctrine in the UN Resolution made its position difficult
toward nationalism movement.

The right of self-determination was then confirmed by the International Covenant on Civil
and Political Rights (ICCPR) in 1966.° Since then, the right of self-determination had been estab-
lished in the context of international law. In 1970, the UN General Assembly adopted the Dec-
laration on Principles of International Law concerning Friendly Relations and Co-operation among
states by the issuance of the Resolution 2625 (XXV). This document affirmed the definition of
self-determination by the Resolution 1514 and the ICCPR. The duty of every state to promote the
realization of the self-determination based on human rights was also established in the Declaration.
It showed a clear transition of the self-determination as the economic and cultural rights into the
political right of the people in the form of claims to territory. '° Nevertheless, the General Assembly

also stipulated the territorial integrity and sovereignty principle in the Declaration.'!

8 Please refer to UN Charter Chapter 1 Article 1 Section 2.

9 Please refer to International Covenant on Civil and Political Rights (adopted 1966, ratified 1976), Part I, Article 1,
Section 1: “All peoples have the right to self-determination.”

10 UN Resolution 2625 (XXV): “...Every state has the duty to promote through joint and separate action universal
respect for and observance of human rights and fundamental freedoms in accordance with the Charter. The
establishment of a sovereign and independent State, the free association or integration with an independent State or
the emergence into any other political status freely determined by a people constitute modes of implementing the right
of self-determination by that people...”

'"'UN Resolution 2625 (XXV): “Nothing in the foregoing paragraphs shall be construed as authorizing or encouraging
any action which would dismember or impair, totally or in part, the territorial integrity or political unity of sovereign
and independent States conducting themselves in compliance with the principle of equal rights and self-determination
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The decolonization context was argued to impact the definition of the self-determination

right and principle in the UN. Rupert Emerson argued that:

As colonialism is held to be incompatible with the Charter, so is any attempt to appeal to self-
determination in such fashion as to disrupt “the national unity and territorial integrity” of a country
which is achieving or has already achieved independence.” (Emerson, 1964:29-30).

Should the argument correct, the self-determination right is then only applied as a right for people
in the colonies under the colonial government. This attracted many states to join the UN and
increase the total of the UN member states in the decolonization movement period between the
1950s and 1960s. The UN had then played a significant role in the creation of the new states in the

decolonization movement.

3.3  Between sovereignty and self-determination
3.3.1 Wilsonian self-determination in the Decolonization Period
The U.S president Woodrow Wilson enunciated the principle of self-determination during the First
World War. It was in this early period of decolonization, that the Wilsonian school of thought
emerged. He argued that the principle of self-determination was a positive development in the
international relations since the principle would support the oppressed people in determining their
freedom and independence. One of the Wilsonian principles argued that the legitimacy of a rule is
dependent upon the consent of the governed. This idea was implemented by the American and
French revolutions. Through the revolution, the Wilsonian idea on the principle of self-
determination has been universal. The world started to view that the people are no longer the state
object. The people are actually sovereign and capable of doing their own state-making (Whelan,
1994:99). Wilsonian idea on the principle of self-determination has been the basis of the Versailles
Peace Settlement in 1999, the treaty that brought the First World War to an end.

After the First World War, the Wilsonian idea on the self-determination principle has still
emerged. Later, it would have brought some conflicts between the original idea of self-

determination and the concept of state sovereignty. Since the idea has emerged significantly in the

of peoples as described above and thus possessed of a government representing the whole people belonging to the
territory without distinction as to race, creed, or color. Every state shall refrain from any action aimed at the partial or
total disruption of the national unity and territorial integrity of any other State or country.”
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early period of decolonization, the conflicts were predicted to occur between the national-separatist
groups and the former states. In following section, the existing research has been conducted to
analysis the tensions between the sovereignty and self-determination principles in the UN using

the case study of Kosovo self-determination claim.

3.3.2 Implementation of the sovereignty and self-determination principles in the case of

Kosovo
The Kosovo conflict has been widely accepted to be the model case of a conflict between state
sovereignty and self-determination claim. There was the principle of state sovereignty and terri-
torial integrity, on one side, and the self-determination of people and independence, on the other
(Judah, 2006:216). The declaration of independence of Kosovo was a challenge for Serbian
sovereignty. The fulfilment of the rights claim performed by a secessionist group brought a real
tension between sovereignty and self-determination. There were questions on the legitimacy of the
independence claim of Kosovo. Was it a form of violation to the state sovereignty? Despite major
controversies that had occurred, Kosovo issued its unilateral declaration of independence from
Serbia on 17 February 2008. To date, Kosovo is still a disputed case. The states that support the
Kosovo independence have issued their formal recognition. By their recognition to the indepen-
dence, these states demonstrate that they value and respect the self-determination right of Kosovo.
In contrast, the states that oppose the independence claim of Kosovo declare that the claim is a
form of violation to the international law (Muharremi, 2008:403).

Kosovo’s claim was rooted in the ethnic tensions between the Serbs and the Albanians.
Before its unilateral independence claim, Kosovo was an autonomous region under Serbia. With
the fact that Serbia was one of the six constituent republics under the Socialist Federal Republic
of Yugoslavia'?, however Kosovo never accorded the status of a republic. Nevertheless, in 1946,
Kosovo was given the legal status of an autonomous region within Serbia by the Federal Republic
of Yugoslavia. In 1974, the Second Yugoslavia’s third constitutional revision granted Kosovo its

status as an ‘autonomous province’.!> It was a form of a very high degree of autonomy. While

12 The other constituent republics under the Socialist Federal Republic of Yugoslavia at that time were Slovenia,
Croatia, Bosnia-Herzegovina, Montenegro and Macedonia.

13 Constitution of the Socialist Autonomous Province of Kosovo, 1974 - Introductory Part: Basic Principles, Clause
1: "United in their past equally by common life and aspirations for freedom and social progress, the Albanians,
Montenegrins, Muslims, Serbs, Turks, and members of other nations and nationalities of Yugoslavia in the National
Liberation War and socialist revolution, headed by the working class and the Communist Party of Yugoslavia,
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Kosovo remained an autonomous province within Serbia, the new constitution gave Kosovo an
extensive self-government right. It allowed Kosovo to be mostly independent from the Republic
of Serbia. Kosovo had the rights, among others, “to pass legislation and to adopt and amend its
constitution, to decide on provincial policies and finance and to participate in the federal
government bodies independent of the Republic of Serbia” (Muharremi, 2008:406).

After the 1990s, Kosovo lose its self-government rights, simultaneously Serbian authorities
committed severe human rights violation to the Albanians of Kosovo. In 1999, the UN passed
Resolution 1244 and established the United Nations Interim Administration Mission in Kosovo
(UNMIK), an international peacekeeping and administration mission. Several arguments raised
related to the interpretation of Resolution 1244. Those who against the independence claim of
Kosovo argued that Resolution 1244 does not provide a legal basis for Kosovo’s independence
since its legality depends on the consent by the state as the presumed sovereign power (UN, 2008).
On the other hand, a proponent of the Kosovo’s independence argued that Resolution 1244 does
not impede the independence of Kosovo since it has not determined nor limited Kosovo’s final
status. Ambiguity ensued in the interpretation of Resolution 1244.

Some arguments are disputed by scholars regarding the self-determination right implemen-
tation in the case of Kosovo. Muharremi stated that the Kosovo case is an example of a self-
determination claim outside the context of classical colonial Kosovo (Muharremi, 2008-417). It
was not categorized as one of the non-self-governing territories, a category set by UN to eradicate
the colonialism based on the principles of equal rights and self-determination. Hence, he argued
that there was ambiguity within the UN principles when involved in the case, particularly in the
issuance of the Resolution 1244. Resolution 1244 has never determined the final status of Kosovo
nor made any specific reference to the self-determination principle. Instead, the Resolution 1244
referred to the sovereignty and territorial integrity of the Federal Republic of Yugoslavia and
admitted the self-government and substantial autonomy of Kosovo within Yugoslavia. Muharremi
considered the possibility of the Resolution 1244 issued by the UN is the barrier to Kosovo’s
independence (Muharremi, 2008:404). He concluded that the justification for Kosovo’s secession

from Serbia was the repression of an ethnic group (Muharremi, 2008:421).

overthrew the old class system based on exploitation, political subjugation and national inequality, have found
themselves free, equal, and fraternized for the first time in the Socialist Autonomous Province of Kosovo, which has
become the political and social form of their close association and mutual equality and their equality with the nations
and nationalities of Yugoslavia.”
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Other scholars, Berndtsson and Johansson, explored how the principles of sovereignty and
self-determination are used and interpreted differently in 36 statements of the UN members regar-
ding the Kosovo case. There is no single interpretation regarding the relationship between the two
principles. Their research showed that there are diverging views regarding the meaning of the self-
determination right and its implementation. They concluded that the external self-determination
outside the colonial context still divides the international community, hence the self-determination
right outside the classical colonial context is still limited to the right of internal self-determination
(Berndtsson and Johansson, 2015:458).

Regarding the implementation of the self-determination right, James Crawford argued that
self-determination right only applies to territories established and recognized as a separate political
unit. Territories that he argued shall consist of: (i) states; (ii) trust and mandated territories and
territories categorized by UN as non-self-governing territories; and (iii) other territories forming
distinct political-geographic areas excluded from any government/state to which they belong,
made the territory non-self-governing (Crawford, 2006:127). If referred to Crawford’s argument,
Kosovo could have been considered as a separate political, geographic area and entitled to self-
determination right despite of their ethnic or cultural background. However, it is a fact that the
majority in Kosovo is of Albanian ethnic group. Previously, the Serbs had raised the claim of
external self-determination right in Croatia and Bosnia-Herzegovina, however the claim was
denied. The arbitration commission at that time stated that the ethnic groups were only eligible for
the rights of minorities ensured by the state (in this matter by the Federal Republic of Yugoslavia).
By implication, this argument should have been applied to the claim made by Albanians ethnic

group in Kosovo.

3.4  Summary
The theory of origin of both sovereignty and self-determination principles has argued that the self-
determination principle is based on a principle that sovereignty belongs to the people. It demon-
strated that the two principles are interconnected. Later, the UN would have interpreted the self-
determination in the context of decolonization. It was argued to cause the ambiguity in the UN
when involved in some self-determination cases outside the classical colonial context.

The existing research in the Kosovo case showed an ambiguity when it comes to the inter-

pretation of sovereignty and self-determination principles. It was argued to cause the UN’s position
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to also appear ambiguous in the case. Nevertheless, the ambiguity was not analyzed in relation
with the tensions of sovereignty and self-determination principles in the UN. Therefore, the thesis
will analyze the tensions argued to be embodied in the UN documents and will then connect it with
the findings from the case study of West Papua. It aims to make a generalization and to answer the
thesis question on whether there are tensions between sovereignty and self-determination

principles in the UN that might lead to its ambiguity when involved in the West Papua case.
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4 Methodology

This chapter will provide detailed description of the research design and describe how the research
will be carried out to answer the research questions (Halperin and Heath, 2012: 14). First, it will
provide the method for the data collection. Subsequently, it will also elaborate the method to
analyze the data to answer the research questions. Lastly, limitation in writing this thesis is fully

acknowledged and described in the last section.

4.1 Data collection
This section elaborates the method for collecting the data to be further analyzed to answer the
research questions. In relation with the first question regarding the tensions between sovereignty
and self-determination principles in the UN, the data will be collected from the official documents
issued by the UN, such as the UN Charter, declarations, and resolutions. The related provisions of
each of the principles will be gathered from these following documents:

1. UN Charter;

2. UN Resolution 1514(XV), adopted on 15 December 1960;

3. UN Resolution 1541(XV), adopted on 15 December 1960; and

4. Declaration of Principles of International Law Concerning Friendly Relations and Co-

operation Among States adopted by the UN General Assembly in 1970.

In order to answer the second question regarding the UN’s position in the West Papua self-
determination claim during the period between 1961-1969, the thesis will make use of the data in
form of reports, statements, notes and correspondences related with the application of sovereignty
and self-determination principles, issued by the UN and its official representatives, concerning the
West Papua self-determination case. The main source for the data collection is the UN Archive

accessed through its official website (https://search.archives.un.org). Due to large amount of data

on the official website and in order to focus on the thesis aim, the researcher only accessed the
data archives upon specific time frame from 1961 to 1969 on the topic of West Papua/West New
Guinea case. The method in collecting the data from the UN Archive is by using keyword search
and choosing the specific area and series of the archival groups. The keyword search has been

carefully planned to only focus on the documents issued by:
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- the United Nations Temporary Executive Authority (UNTEA) in West Irian.
- the UN Secretary-General in period of 1961-1971, U Thant
In order to answer the third question regarding the UN’s reaction toward the petition of
West Papua self-determination claim in 2017 and 2019, the thesis will generate data from
trustworthy and reliable news article from reputable online media covering the latest news
comprising the UN’s statements and reactions toward the submission of West Papua petition to

UN.

4.2 Data analysis

The thesis is conducted with a qualitative research method using analytical procedure to analyze
the data. As elaborated above, the data of this thesis will mostly consist of the UN documents; thus
the document analysis will be conducted to examine and interpret the data in order to elicit
meaning, gain understanding, and develop empirical knowledge (Bowen, 2017:27). The document
analysis yields the data, including excerpts, quotations, or passages from the text, then organized
it into major categories. The process combines elements of content analysis and thematic analysis.
While content analysis is the process of organizing information into categories related to the thesis
questions, the thematic analysis is a form of pattern recognition within the data, with emerging
themes becoming the categories for analysis (Bowen, 2017:32). In relation with this thesis, the
content analysis is conducted on the data generated from the case study of West Papua self-
determination claim. The thematic analysis will be conducted by further reviewing the data
generated from the case study with the earlier pattern recognized by other scholars in previous
research. The analytical procedure is then performed to synthetize the data contained in the
documents.

The thesis uses a single case study of West Papua self-determination claim to draw the
conclusion of the thesis. The case study has been a well-known method for research in political
science due to its analytic generalization and its implications to the broad array of international
relations (Yin, 2013:326). The goal of conducting a case study is advancing theoretical ex-
planations of the thesis. Findings from the case study are operated with analytic generalization
method. The method serves as an appropriate logic for generalizing the findings from a case study
(Bromley, 1986:290-291; Burawoy, 1991:271-287). Indeed, the researcher acknowledges the

limitations of the thesis in contributing the knowledge. Although analytical generalization provides

21



the thesis with a general idea that can be applied and generates new knowledge on the thesis topic,
there might be challenges in the generalization using a single case study. However, the
generalization itself derives from in-depth study of a specific case in its real-world context (Yin,
2013:327). In turn, such a condition usually limits the number of the case studies. Therefore, the
decision is to use a single case study for the research analysis method. The findings in the case
study of West Papua self-determination are extracted to be an abstract level of idea, which generate
new knowledge related to the tensions between sovereignty and self-determination principles in

the UN.

4.3 Limitations

The researcher acknowledges the limitations of the thesis in contributing the knowledge. There are
still limitations due to some obstacles in the research. During the process of the data collection,
the primary data relied heavily on primary historical data between the period of 1961 to 1969 that
are accessed in the UN Archive website . Hence, the data is subject to external and internal
criticism. The external criticism determines the authenticity of the evidence, in this matter, the
authenticity of the documents in the UN Archive. While, the internal criticism explores the
meaning of the source. Since the UN can be considered as a platform full of political interests of
various parties, the internal criticism is subject to judge the intention and prejudice of the UN in
providing the data (Toland and Young, 2013:14).

There is also a limitation in the time frame of the research. Since the West Papua claim has
been an on-going case for 70 years, this research is only limited to generate and analyze the data
in a specific time frame. First, the period between 1961 to 1969 is chosen to generate data on the
UN reaction and statements on the moments considered as significant by the researcher upon the
UN involvement in West Papua case, which are the implementation of the New York Agreement
and the preparation and execution of the Act of Free Choice. Then, the research is focused on the
UN statements and reaction in 2017, the year when the West Papuans people representative
submitted their petition to the UN and in 2019, the year when the West Papuans people
representative used the opportunity given to them to present their petition to the UN in the Pacific
Island Forums. The above research limitations are taken into consideration by the researcher in

performing the data analysis and advancing theoretical explanations of the thesis.
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S. Analysis

This chapter will answer the three research questions presented in Chapter 1. As a first step of the
analysis, the UN Charter and resolutions will be analyzed in order to find whether there are any
tensions between sovereignty and self-determination principles in the UN. Secondly, a single case
study of West Papua self-determination claim will be conducted in order to identify the UN’s
position in the West Papua self-determination claim during the 1961-1969 period. Lastly, the thesis
will also investigate the UN’s reaction to the petition of West Papua self-determination claims in

2017 and 2019 to answer the last thesis question.
5.1 Tensions between sovereignty and self-determination principles in the UN

5.1.1 The principles accepted in the UN Charter

As stated in the previous chapter, the UN has accepted the self-determination principle since the
issuance of the UN Charter (see 3.2.3). The opening paragraph of the UN Charter in Article 1
Section 2 stipulated that one of the purposes of the UN establishment is “to develop friendly
relations among nations based on respect for the principle of equal rights and self-determination
of peoples, and to take other appropriate measures to strengthen universal peace”. Meanwhile, the
sovereignty and territorial integrity principles are also stipulated by the UN in its Charter in Article
2(4), being said that its members shall refrain from the threat or use of force against the territorial
integrity or political independence of any state. Later, in the preamble of the Declaration on
Principles of International Law concerning Friendly Relations and Co-operation among States, the

UN reaffirmed its position following the Charter and stipulated that:

the basic importance of sovereign equality and stressing that the purpose of the United Nations can
be implemented only if the States enjoy sovereignty equality and comply fully with the
requirements of this principle in their international relations (UN, 1970).

Hence, it can be assumed that the UN accepted both the self-determination and sovereignty
principles in its Charter. After all, these two doctrines are considered as significant international

law principles by the UN to promote the realization of its purposes (UN, 1970).
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5.1.2 Tensions in Resolution 1514

Resolution 1514 was intended to smooth the process of the decolonization as the implementation
of the self-determination principles. However, the adoption of the uti possidetis doctrine in
Paragraph 6 of the Resolution 1514 implies that the UN also applies the sovereignty principle with
reference to the territorial integrity principle in it.'* Some scholars previously argued this
application of the principle, referring to the territorial integrity in Paragraph 6 of the Resolution
1514, the UN applied the doctrine of uti possidetis in the Resolution (see 3.1.1). It can be assumed
that the UN still respect the sovereignty of the state over the implementation of the self-
determination right. Hence, the UN will not justify any unilateral secession as the implementation
of the self-determination claims. The uti possidetis doctrine has differentiated between
“nationalist” movement and “unilateral secession”. If the first (nationalist movement) is entitled
to claim for self-determination based on the UN Charter and Resolution 1514, the second
(unilateral secession) is rejected by the UN. Paragraph 6 Resolution 1514 and UN Charter
stipulated that the UN’s commitment is to reject the idea on unilateral secession.

These tensions have culminated with the stipulation of the “non-self-governing territory”
by the UN as the implementation of the Resolution 1514. The non-self-governing territories are
categorized by the Special Committee on Decolonization established by the UN, or often referred
as the “C-24”. Under Chapter XI of the UN Charter, the “non-self-governing territories” are
defined as “territories” where people have not yet attained a full measure of self-government.
Later, the territories were listed by the General Assembly with the issuance of the Resolution 66(1)
in 1946. Today, there are 17 non-self-governing territories in the UN agenda. The West
Papua/West New Guinea is not included in the list.!> The categorization of the non-self-governing
territory has somehow affected the UN in dealing with the self-determination claims. There are
tensions between sovereignty and self-determination principles in the UN when involved in a self-

determination claim in a territory that is not categorized as the non-self-governing territory.

14 Please refer to UN Resolution 1514 Paragraph 6: “Any attempt at the partial or total disruption of the national unity
and the territorial integrity of a country is incompatible with the purposes and principles of the Charter of the United
Nations.”

15 The data is taken from the UN official website, https://www.un.org/dppa/decolonization/en/nsgt.
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5.1.3 Tensions in the Declaration on Principles of International Law concerning Friendly
Relations and Resolution 1541
The tensions between sovereignty and self-determination principles are also found in the Dec-
laration on Principles of International Law concerning Friendly Relations. Although the Dec-
laration has extended the definition of self-determination beyond the decolonization by providing
options to be taken by the people as the implementation of their self-determination right, ¢ it still
refers to the territorial integrity of the state. The emphasis on the importance of the “territorial
integrity or political unity of sovereign and independent states” in the Declaration can be found in

its safeguard clause, quoted in full as below:

Nothing in the foregoing paragraphs shall be construed as authorizing or encouraging any action which
would dismember or impair, totally or in part the territorial integrity or political unity of sovereign and
independent States conducting themselves in compliance with the principle of equal rights and self-
determination of peoples as described above and thus possessed of a government representing the whole
people belonging to the territory without distinction as to race, creed or colour.

Therefore, “nothing in the foregoing paragraph”, including the self-determination right and options
to be taken by the people in exercising it, shall be construed as the UN acceptance toward the act
of unilateral secession.

However, the Declaration has not provided a further clarification on how the options of the
self-determination right can be exercised. The provisions related to the options of the self-deter-
mination right are stipulated in the previous resolution issued by the UN, the Resolution 1541.
There were provisions regarding types of self-government for the non-self-governing territory.
Even so, Resolution 1541 still does not provide clarification for the option of “emergence as a
sovereign independent state”, while, there are clarifications on the other two options (free as-
sociation with an independent state and integration with an independent state). The absence of the
clarification for the option of “emergence as a sovereign independent state” is argued to indicate
the tensions between sovereignty and self-determination principles in the UN. The tensions set off
the ambiguity in UN when it comes to the practical implication of the Declaration, particularly in

the exercise of the self-determination right in the form of emergence of a sovereign state.

16 The Declaration further stipulated options of the people in exercising their self-determination right: (i) the
establishment of a sovereign and independent state; (ii) the free association or integration with an independent state;
or (iii) the emergence into any other political status freely determined by a people constitute modes of implementing
the right of self-determination by that people.
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The tensions between sovereignty and self-determination principles in the UN have para-
mount impacts on how the UN has facilitated self-determination cases. While it has encouraged
some decolonization process of people in the non-self-governing territories, it is argued to also
delay several cases of self-determination claims. For example, the nationalist movement of Kosovo
ethnic groups who claimed for their self-determination was categorized as the unilateral secession
toward Serbia (see 3.3.2). Scholars argued that the UN role in the Kosovo case was ambiguous
and unclear by the issuance of Resolution 1244. Refer to the above arguments; the ambiguous
position of the UN is originated from the tensions between sovereignty (territorial integrity) and
self-determination principles in the UN since the issuance of Resolution 1514.

Indeed, there is evidence in arguing that the involvement of the UN Security Council can
significantly reduce the possibility of self-determination movements in turning into violence
(Beardsley, Cunningham and White, 2015). However, there is not any evidence that can
characterize the UN role in implementing the principle of self-determination. The tensions between
sovereignty and self-determination principles in the UN have led to the ambiguity and “lack of
response” of the UN in facilitating some self-determination claims that are not categorized as the
non-self-governing territory, hence it is considered outside the classical colonial context. The

above argument will be analyzed in the case study of West Papua in section below.

5.2 UN’s ambiguous position on the West Papuan claims for self-determination in 1961-
1969
The New York Agreement was signed by the Netherlands and Indonesia on 15 August 1962. In
his report to the UN General Assembly in November 1969, Rolz-Bennett, acting as the
representative of the Secretary-General in West New Guinea, stated that the role of the UN was
distinct in the implementation of the first and second part of the Agreement. For the
implementation of the first part of the Agreement, the role conferred upon the United Nations
Temporary Executive Authority (UNTEA) and the UN administrator had full authority under the
direction of the Secretary-General. However, in the second part of the Agreement, when the
administration transferred by UNTEA to Indonesia, the UN representative in West New Guinea
was not given any political or administrative authority and not even a supervisory function. It was
based on the Article XVII of the Agreement, stipulated that the UN role was only “to advise, assist

and participate in arrangements which are the responsibility of Indonesia for the act of free choice.”
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The UN role was to be carried out in three stages. First, to designate the UN experts after the
administration transfer (Article XVI). Second, through the Secretary-General, to assist and
participate in the preparation of the Act of Free Choice, (Article XVIII). And, the third, to assist
and participate in the execution of the Act of Free Choice (Article XVII and XVIII).

The thesis analyzes the data in form of reports, statements, press release, letters issued by
the UN (and its official representative) throughout the period from the signing of the New York
Agreement to the execution of the Act of Free Choice. It aims to elaborate on the arguments

showing the ambiguous position of the UN in facilitating the case.

5.2.1 The lack of UN experts in the territory after the administration transfer

The New York Agreement was signed by and between Indonesia and the Netherlands for, among
others, governing the administration of the West New Guinea territory. It was agreed that the
Netherlands would temporarily transfer the administration to UNTEA, established under the
Secretary-General. On 1 May 1963, the UNTEA administration ended and UNTEA transferred the
administration of West New Guinea to Indonesia.!” It was stipulated in the Agreement that a
number of UN experts were to have remained in the territory after the administration transfer. '8
On the day of the administration transfer, Narasimhan'® read out a message from U Thant?° to the
people of West New Guinea. In the announcement, he specifically stated that some UN experts
would advise and assist in preparation for the execution of the self-determination. It was concluded
by stating that the UN trust to the compliance of the Republic of Indonesia to the Agreement in
order to ensure the exercise of the self-determination right of the people (Cordier and Harrelson,
1976:340). Following, U Thant has suggested the panel of 6 UN officials under the supervision of
Narasimhan and Rolz-Bennett (Saltford, 2003:75).%!

17 Please refer to Article 11 and XII of the New York Agreement.

18 Please refer to Article XVI of the New York Agreement.

19 Chakravarthi Narasimhan was the Indian UN Under-Secretary-General and UN Secretary-General U Thant’s chef
de cabinet throughout the 1960s.

20U Thant was the UN Secretary-General for the period of 1961 to 1971.

2l Jose Rolz-Bennett was Guatemalan UN Under-Secretary-General. He was served as temporary UNTEA
Administrator for the period from 1 October up to 15 November 1962. He was also U Thant’s Special Representative
in West New Guinea during the 1960s. His appointment was stated in the Message from Acting Secretary-General U
Thant on Transfer of Authority to the United Nations in West New Guinea (West Irian) in the Press Release SG/1330
WNG/27 dated 28 September 1962 (UN Archive S-0876-0001-01.00001).
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Nevertheless, Indonesia was reported to violate the Article XVI of the Agreement,
stipulated that after the UNTEA administration ended, a number of UN experts would be desig-
nated to remain to advise and assist the authorities in preparations for carrying out the provisions
for self-determination. None of the UN experts had ever been sent to the West New Guinea during
those periods. The violation was reported by Rolz-Bennett to the General Assembly in November
1969.%

To conclude, the UN seemed to let the non-compliance of the Article XVI of the New York
Agreement by Indonesia, even though it was considered essential in determining the future of the
Papuans in the territory and the failure or success of the Papuans to obtain their self-determination
right would have been based on the compliance of all parties in the Agreement. By the adoption
of the New York Agreement in its resolution, the UN acknowledged that it held “a very heavy
responsibility” toward the Agreement and admitted that it had a vital role in implementing the

Agreement.?

Therefore, the UN should have given its best efforts to ensure that both parties would
have complied to the provisions in the Agreement, including to ensure that there were experts to
be sent during the process. The experts were considered as an important part of the preparation for
Papuan self-determination application. The UN silence on the violation of Article XVI of the
Agreement can be considered as one of the indications of its ambiguity toward the implementation

of the self-determination right of West Papua.

5.2.2 The UN passive role in the preparation of the Act of Free Choice
On 16 August 1968, President Suharto®* declared to the House of Representatives that the conduct

of the Act would have constituted final solution to the Agreement. The President also stated that:

The UN representative will co-operate and help the government of Indonesia to decide on the most
proper technique, which is democratic and suit to the special condition and situation in West Irian,
for the implementation of the final phase of the New York Agreement.?

22 Please refer to UNGA Official Records, Agenda item 98, Doc. A/7723, dated 6 November 1969, Annex I, chapter
I, paragraph 11, pp. 8-9.

23 Statement by Acting Secretary-General U Thant on Assembly Adoption of Indonesia-Netherlands Agreement, in
the Press Release dated 21 September (UN Archive S-0876-0001-01.00001).

24 Soeharto was the second president of the Republic of Indonesia, replaced Sukarno in 1968.

25 Please refer to UNGA Official Records, Agenda item 98, Doc. A/7723, dated 6 November 1969, Annex I, chapter
I paragraph 24, pp. 12.
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The preparation of the Act of Free Choice was claimed by the Indonesian leaders to be conducted
on their terms, including the stipulation of the voting method. Foreign Minister of Republic of
Indonesia, Adam Malik,?¢ stated that the “one man one vote” was not suitable for the primitive
conditions of the people in West New Guinea (Antara dispatches, Jakarta, 26 June and 6 July 1968,
quoted in Van der Kroef, 1970:380).

The Act of Free Choice was proposed to be implemented by the representative method.
This proposal was sent by Sudjarwo?’ to United Nations Representative in West Irian (UNRWI?®)
in a working paper entitled “Some Preliminary Thoughts Regarding the Method of the Act of Free
Choice — 1969” on 1 October 1968. Ortiz Sanz,*’ the UN representative at that time, argued that
since the proposed method resulted from the sole decision of Indonesia, it was not in compliance
with Article XVIII(a) of the Agreement that required consultations with the Representative Coun-
cils to decide the appropriate method. However, Ortiz-Sanz finally agreed to meet halfway by
proposing the “mixed systems” for the reason of “geographical and human realities” of the
territory.®® This proposal was finally turned down by Indonesia. In his report to the Secretary-
General, Rolz-Bennett clarified why the direct voting was not used in the Act of Free Choice and
supported the Indonesian government preference to apply the democratic “musyawarah” system
as the best choice for the whole people of West New Guinea. He further argued that “there was no
chance that the concept of “one man one vote” would be agreed by the local representative councils
in West Irian”.3! At the end, the UN seemed to be satisfied with Sudjarwo’s explanation of why
the democratic “musyawarah” with the Representation Assembly was chosen, rather than the
direct voting method.>?

To conclude, the thesis shall refer to the origin of the principle of self-determination and

its relation to the democracy values (see 3.2.2), that the self-determination movement should be

26 Adam Malik was Indonesian negotiator at talks leading up to the 1962 New York Agreement. Indonesian Foreign
Minister, 1966—-1977.

27 Sudjarwo Tjondronegoro was the Chief of the Indonesian Liaison Mission with UNTEA. During the Act of Free
Choice acted as Foreign Minister Malik’s special assistant for West Irian affairs. He was the main Indonesian official
point of contact for Ortiz-Sanz during his period as UNRWI.

28 During the Act of Free Choice, UNRWI position was held by Ortiz Sanz.

2 Fernando Ortiz-Sanz was the Bolivian UN Secretary-General U Thant’s Representative for West Irian (UNRWI)
during the Act of Free Choice.

30 UN: Series 100, Box 1, File 5. Ortiz-Sanz to Sudjarwo, 21 November 1968.

31 Please refer to UNGA Official Records, Agenda item 98, Doc. A/7723, dated 6 November 1969, Annex I, chapter
I paragraph 33, pp. 27-28.

32 Please refer to UNGA Official Records, Agenda item 98, Doc. A/7723, dated 6 November 1969, Annex I, chapter
I paragraph 34, pp. 29.
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based on the democracy. States were presumed to be legitimate when they were democratically
constituted (Smith, 1994:87). The Indonesian proposal of democratic “musyawarah’ method with
using the representative assembly can be argued not to be in line with the democratic values since
it cannot guarantee the democratic process in selecting the representatives that would represent the
whole people of the West New Guinea. Refer to the procedures established in the New York
Agreement; the UN should have assisted the execution of the Act of Free Choice so that all the
people in West New Guinea at that time had the opportunity to exercise the freedom of choice.??
However, the UN had not been fully involved, even from the preparation stage of the appointment
of the representative. As argued by Ortiz Sanz, Indonesia has decided for the appropriate method
by itself, without having consultations with the Representative Councils. The lack of experts and
the lack of UN involvement in the representative appointment were clear facts of the violation
toward the provisions of the Agreement by Indonesia. Nevertheless, still, the UN has accepted the
Indonesian proposal of the method for the Act. The violation of the provisions in the New York
Agreement had never been followed up by the UN. The argument for the lack of UN involvement
was clarified by a statement from the Ortiz-Sanz Mission on 11 February 1969 regarding duties
and responsibilities in relation to the New York Agreement and to the Government of Indonesia.

With reference to the provision in Article XVII of the Agreement, the report stated:

The only executive authority capable of taking decisions, both at the political and administrative level,
concerning the act of free choice is the Government of Indonesia. It is equally clear that the Representative
of the Secretary-General does not have, in relation to the act of free choice, any executive, political or
administrative authority.>*

The preference of not having direct voting method is argued due to the unclarity of the scope of
“freedom of choice” in the Agreement. The role of the Secretary-General and the UN personnel in
assisting and participating in the arrangements is also unclear.*® The UN clarified that the nature
of the UN role in the New York Agreement and the Act of Free Choice was claimed not to have
any authority. The UN stated that the government of Indonesia was the only party who had the

33 Please refer to Article XVIII of The New York Agreement.

34 Please refer to UNGA Official Records, Agenda item 98, Doc. A/7723, dated 6 November 1969, Annex I, chapter
I paragraph 36, pp. 32-33.

35 Please refer to Interoffice Memorandum dated 12 April 1962, from: C.A. Stavropoulos — Legal Counsel, to: U Thant
— Acting Secretary General paragraph 9 (UN Archive S-0884-0022-05-00001).
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executive, political or administrative authority. It demonstrates the UN perspective in the Agree-
ment and in the Act, which is not in the context of self-determination of the people within the
territory, but more in the context of securing sovereignty and territorial integrity of the Republic
of Indonesia. Hence, it can be assumed that the UN had not perceived the self-determination claim
of West Papua as a decolonization process under Resolution 1514. If it is perceived this way, the
UN should have referred to the Resolution 1514 for its role in the process as the facilitator. Acting
as the facilitator in the West Papua case, the UN should not have ignored the people’s right in
getting their “freedom of choice”. The UN should have actively participated in assisting the people
to determine their right. Instead, the UN would rather view that its assistance was given to the
Republic of Indonesia and the responsibility for the Act of Free Choice was henceforth regulated
under the Republic of Indonesia.*® By admitting the process was executed under the authority of
Indonesia, and UN role in the process was only “to advise, assist and participate in arrangement
which are the responsibility of Indonesia”, the UN affirmed that it still respected the national unity
and territorial integrity of Indonesia, rather than the self-determination right of West Papua people.
This view made the UN position toward the self-determination case of West Papua to be
ambiguous and unclear. A similar position was also shown by the UN in the self-determination
case of Kosovo, with its similar self-determination case outside the classical colonial case (see
3.3.2). Thus, the lack of UN involvement in the preparation process of the Act indicates the
tensions between the sovereignty and self-determination principles in the UN. In the self-
determination case of West Papua, the UN position is argued to be more on the side of the

sovereignty of the Republic of Indonesia.

5.2.3 The UN passive role in the execution of the Act of Free Choice
The Act of Free Choice was conducted between the period of 14 July to 2 August 1969 using the
method decided by the government of Indonesia. The method of the Act implemented

»37

“musyawarah’’ system between the appointed Consultative Assembly members in each area to

reach for a consensus.

Existing, officially approved political, social and cultural organisations would choose one group. A second
group would consist of “traditional” tribal chiefs selected by the existing local councils, and a third group

36 Please refer to Article XVII of The New York Agreement.
37 “Musyawarah” or mutual discussion was the Indonesian method to reach for a consensus in one meeting.
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was to be elected by the people themselves in each district. Importantly, the percentage of members from
each group would be decided by the local existing councils. (UN: Series 100, Box 1, File 5. Sudjarwo to
Ortiz Sanz, 18 February 1969 as quoted in Saltford, 2003:123).

The result was a unanimous decision of 1,022 Papuans on behalf of the entire population of the
Papuans people to remain united with the Republic of Indonesia and reject the separation act. The
official position of the UN and the majority of the international community are that the Act fulfilled
the requirements of the Agreement concerning Papuan self-determination. The UN seemed to
accept the argument of the Indonesian for its method (musyawarah) as “practical”. Rolz-Bennett
stated in his official report that the meetings of the Consultative Assembly were conducted in an
orderly manner.’® In a separate interview, he added that the procedures were clean. In his

conclusion at the end of his report, he stated:

Finally, on the basis of the facts presented in this report and the documents referred to, it can be stated that,
with the limitations imposed by the geographical characteristics of the territory and the general political
situation in the area, an act of free choice has taken place in West Irian in accordance with Indonesian
practice, in which the representatives of the population have expressed their wish to remain with Indonesia.*

Allin all, it is argued that the UN role was passive during the execution of the Act of Free
Choice from the period of 14 July to 2 August 1969. First, it was admitted that there was ambiguity
on the scope of “freedom of choice” to be exercised by the people of the territory. There was also
ambiguity on the role of the Secretary-General and the UN personnel in assisting and participating
in the arrangements.*’ As an example, Ortiz-Sanz has claimed never to receive official information
about the backgrounds of the Consultative Assembly members even though the final status of West
New Guinea would have been depended on the statement and opinion made by each of the
Assembly members during the Act. The Consultative Assembly members were fully chosen by
Indonesia since the responsibility of the Act of Free Choice was stipulated under Indonesia, and
the UN role was only to advise, assist, and participate in arrangement.*!

The lack of UN involvement in the preparation of the Act was also shown in its “failure”

to introduce any recognizable democratic context into the exercise of the Act. In the execution of

38 Please refer to UNGA Official Records, Agenda item 98, Doc. A/7723, dated 6 November 1969, Annex I, chapter
VI, paragraph 246, pp. 68.

39 Please refer to UNGA Official Records, Agenda item 98, Doc. A/7723, dated 6 November 1969, Annex I, chapter
VII, paragraph 251, pp. 70.

40 Please refer to Interoffice Memorandum dated 12 April 1962, from C.A. Stavropoulos — Legal Counsel, to U Thant
— Acting Secretary-General paragraph 9 (UN Archive S-0884-0022-05-00001).

41 Please refer to Article XVII of the New York Agreement.
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the Act, it was then questionable whether the representative of 1,022 Papuans truly represented the
entire populations of Papuans people in the territory. It was questionable whether the absence of
the direct voting method was the fairest solution for the Papuans at that time. The argument of
Indonesia for not having a direct voting for the referendum of West Papua was based on the
condition of the Papuans who were deemed as “one of the most primitive and undeveloped
communities in the world.”** Rolz-Bennett then made the concluding remark in his report stated
that the Act of Free Choice had taken place in accordance with Indonesian practice due to the
limitations imposed by the geographical characteristics of the territory and the general political
situation in the area.* If the execution of the Act of Free Choice had been considered as the
decolonization process and the implementation of the self-determination right of West Papua, the
conditions of the people in the territory should not have been an excuse for the absence of the
direct-voting method in the Act. The Indonesian argument on the condition of the Papuans people
has violated the decolonization process principle in Resolution 1514 Paragraph 3, stipulated that
the inadequacy of political, economic, social or educational preparedness should never serve as a
pretext for delaying independence in any country.

The UN had previously facilitated the referendum of the people in some self-determination
claims based on direct voting method, for example, in East Timor and Kosovo. The fact that the
UN had facilitated direct voting in other similar self-determination claims triggered some
questions on why the UN position was different in West Papua. The statement of the UN
Representative at that time showed that the UN was agreed on the “representative” method on the
vague ground and further did not supervise and control the selection of the representative; knowing

the selection process was an essential part of the execution of the Act of Free Choice.

5.2.4 Additional argument: The UN different treatment in the Papua New Guinea case

On 18 December 1968, UN General Assembly passed a resolution on Territory of Papua and New
Guinea, the eastern half of New Guinea, calling for Australia to fix an early date for self-deter-
mination and independence following the freely expressed wishes of the people (UN, 1968). It

also called for Australia to hold free elections under UN supervision based on universal suffrage.

42 Please refer to UNGA Official Records, Agenda item 98, Doc. A/7723, dated 6 November 1969, Annex II, chapter
XII, paragraph 65, pp. 76.

43 Please refer to UNGA Official Records, Agenda item 98, Doc. A/7723, dated 6 November 1969, Annex I, chapter
VII, paragraph 253, pp. 70.
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Shortly, on 16 September 1975, Papua New Guinea (PNG) gained their independence from
Australia after previously self-governing on 1 December 1973. The process was also facilitated by
the UN.

In order to put the UN role in the self-determination claim of West Papua into certain
context, the researcher will also elaborate on the UN role in the independence process of the Papua
New Guinea self-determination from Australia. The treatment toward the indigenous people of
PNG was then compared with what happened in West Papua. UN General Assembly resolution
issued concerning self-determination for PNG was considered clear and impressive. In 1966 and
1967, the UN General Assembly adopted resolutions that accused Australia of discriminatory
practice in PNG and called for the elections to be done for determining the date for their

independence. UN General Assembly in its resolution in December 1968 had urged Australia to:

1. fix an early date for self-determination and independence following the freely expressed
wishes of the people of the territories; and
2. hold free elections under United Nations supervision based on universal suffrage in order

to transfer effective power to the representatives of the people of the territories.

The argument for bringing the independence process of PNG in the context is to show the different
treatment of the UN in both self-determination cases. If the UN resolutions for PNG were
considered as a clear order to urge Australia to transfer the effective power to the indigenous people
of the territories, it was otherwise in West New Guinea. It was ambiguous on whether it served the
interest of the people in the territory, or whether it facilitated the national unity of the Republic of
Indonesia.

The thesis argues that the clear position of the UN in the PNG case was due to its
categorization as the decolonization process from Australia, the colonial that transferred their post-
colonized territory back to the indigenous people. Meanwhile, the decolonization of West Papua
from the Netherlands was somehow deterred by Indonesia with the argument using uti possidetis
doctrine. The doctrine has affected the UN position in the case. By the doctrine, the UN must

acknowledge the sovereignty and territorial integrity of the Republic of Indonesia based on its
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independence declaration earlier from the Netherlands on 17 August 1945.** Since the West New
Guinea was included in the colonial territory of the Netherlands, the territory was claimed to be
transferred back to Indonesia under the decolonization process using the doctrine (see 2.2). The
decolonization process over the West New Guinea territory was then considered to be done with
Indonesia as the party that got the sovereignty transferred back from the colonial. Thus, the self-
determination claim of West Papua could no longer be indicated as the decolonization process.
Tensions between the sovereignty of the Republic of Indonesia and the self-determination right of
West Papua indigenous people would not have happened if the Resolution 1514 had not applied
the uti possidetis doctrine in Paragraph 6. Or, in the case that the Netherlands had not inserted
West New Guinea as one of the territories of the Dutch East Indies* and agreed to transfer it to

Indonesia under decolonization process.

5.3  UN’s ambiguous reaction toward the petition of West Papua self-determination claim

in 2017-2019
The aforementioned analysis argues that the UN reaction toward the self-determination case of
West Papua was ambiguous and unclear due to the tensions between sovereignty and self-
determination principles in the UN. The tensions are argued to occur in the self-determination
cases outside the classical colonial. West Papua (West New Guinea) had once been listed as one
of the non-self-governing territories in the UN; however, the political arrangement between
Netherlands and Indonesia had interrupted the decolonization process. Employing uti possidetis
doctrine, Indonesia claimed the West New Guinea territory to be under its sovereignty as West
New Guinea was listed in the Dutch East Indies bundle. The UN reaction in 2017 and 2019 will
be analyzed to confirm whether there have been tensions in the UN when dealing with the West
Papua case. Hence, the analysis will be conducted over statements issued by the UN
representatives in the 2017 petition and its resubmission in 2019.

Although the Act of Free Choice was exercised and resulted in the integration of West

Papua to the Republic of Indonesia, the independence movements of West Papua have not stopped.

4 The government of Netherlands has never officially recognized the independence declaration of Indonesia on 17
August 1945. Instead, the Netherlands government sticks with 27 December 1949, the day when the Netherland
transferred sovereignty to Indonesia.

4 Dutch East Indies was the stipulation of the Netherlands colonial territory based on the Netherlands Constitution in
the year 1938.

35



In 2017, Benny Wenda, being said as the chairman of the United Liberation Movement for West
Papua (ULMWP), presented the petition signed by 1.8 million Papuans calling for their
independence to the UN’s Special Committee on Decolonization or known as the “C-24". The C-
24 then rebuffed the petition. The exact statement issued by Rafael Ramirez, the chair of the

decolonization committee, was:

The Special Committee on Decolonization has not received nor can receive any request or
document related to the situation of West Papua, a territory which is an integral part of the Republic
of Indonesia. (Sheany, 2017).

Further, the UN argued that the West Papua self-determination case was not included in the
committee’s agenda since the committee mandate extended only to the 17 states identified by the
UN General Assembly as “non-self-governing territories”. In his statements, Ramirez kept
repeating the UN position of the West Papua as an integral part of the Republic of Indonesia.

Another statement by Ramirez:

One of the principles of our movement is to defend the sovereignty and the full integrity of the
territory of our members. We are not going to do anything against Indonesia as a C24. (Doherty
and Lamb, 2017)

From his statements above, Ramirez, in his capacity as the UN representative and chair of the UN
Special Committee on Decolonization, stated the UN support to Indonesia’s position that West
Papua was an integral part of its territory.*®

On 25 January 2019, Benny Wenda tried to re-deliver the West Papua petition in the Pacific
Islands Forum, an annual forum between countries in Pacific islands and the UN. It was his second
effort after the first submission in 2017, which resulted in the petition rejection by the UN
Decolonization Committee. Being “rejected” by the UN in 2017 on the basis of outside the
committee mandate and not included in the C-24 list did not make the ULMWP stopped their
efforts. To date, the ULMWP still continues to lobby globally. Their argument focuses on the Act

of Free Choice process, that they claim has failed to meet the international standard. Thus, the

46 The data regarding the West Papua petition in 2017 is taken from various internet sources, accessed on 20 April
2020. Available at: https://www.theguardian.com/world/2017/sep/30/west-papua-independence-petition-is-rebuffed-
at-un; https://www.theguardian.com/world/2017/sep/27/banned-west-papua-independence-petition-un;
https://jakartaglobe.id/news/no-independence-petition-west-papua-united-nations/
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resubmission of the West Papuans petition with 1.8 million signatories to the UN Decolonization
Committee, the UN Human Rights Council, and the UN General Assembly. On top of that, Wenda
also requested the UN to start acknowledging the humanitarian violation that is currently hap-
pening in West Papua. The petition was received by the UN Human Rights chief, Michelle
Bachelet.*’

To conclude, the thesis analyzes the UN reaction toward the 2017 West Papua petition and
its resubmission in 2019. Refer to statements issued by the UN representative dealt with the
petition and its resubmission, respectively in that years, the UN seemed to acknowledge its position
toward the self-determination case of West Papua as one of the self-determination cases outside
the classical colonial. First, any territory outside the C-24 list cannot be processed under the
decolonization process facilitated by the UN based on the Resolution 1514. Second, since the West
Papua is no longer in the decolonization list due to its annexation under the Republic of Indonesia,
the UN no longer holds the mandate as a “C-24" (facilitator) for the case. Lastly, the UN had not
perceived the West Papua case as the decolonization process. Thus, the Act of Free Choice
conducted and “supervised” by the UN in 1969, had never meant to be exercised in the framework
of giving the ”freedom of choice” for the colonized people, instead, a method to legalize the
territorial integrity of the sovereign state over West Papua.

The UN reaction, particularly in its rejection of the West Papua petition on the basis of
outside the C-24 mandate, indicated the UN limitation to its commitment of self-determination, as
declared in the UN Charter and the Declaration on Principles of International Law Friendly
Relations and Co-operation among States. Even though the Charter and Declaration show the UN’s
commitment toward the self-determination principles beyond the decolonization, the commitment
is still limited in practice. To shrink its commitment toward the self-determination only to the
“territories listed in the C-24 list” means that the UN has turned its eyes blind from the other types
of self-determination outside the classical colonial context. Since the UN must also respect the
sovereignty and territorial integrity of the states, its commitment toward the self-determination is

always limited. That limitation has made any self-determination cases outside the classical colonial

47 The data regarding the resubmission of West Papua petition in 2019 is taken from various internet sources,
accessed on 20 April 2020. Available at: https://www.rnz.co.nz/international/pacific-news/381108/papuan-petition-
for-independence-vote-handed-to-un-rights-chief’ https://www.reuters.com/article/us-indonesia-papua-un/west-
papuan-separatists-hand-petition-to-u-n-human-rights-chief-idUSKCN1PLOK7; https://www.abc.net.au/news/2019-
01-30/west-papuans-fight-for-another-independence-referendum/10584336
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context to be deemed as unilateral secession movement, hence rejected by the UN. It clarified the
UN rejection of the West Papua petition in 2017 on the basis of outside the C-24 mandate. The
thesis concludes that this limitation is due to the tensions between sovereignty and self-

determination principles in the UN.
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6. Conclusions

As stated in the introduction, this thesis analyzes the tensions between sovereignty and self-
determination principles in the UN and aims to understand how these tensions might have led to
ambiguity in UN’s policy toward the West Papua case. In the analysis, the researcher has reached
the conclusion that there are tensions between sovereignty and self-determination principles in the
UN. It is shown in the provisions of Paragraph 6 Resolution 1514 in which the UN applied the uti
possidetis doctrine. By applying the doctrine, the UN still respects the sovereignty of the state over
the implementation of the self-determination principle. The tensions are even culminated with the
stipulation of the non-self-governing territory by the C-24, the Decolonization Special Committee
of UN. The stipulation is argued to limit the UN’s commitment of self-determination only to the
territories that are categorized as the non-self-governing territory. Thus, the tensions between
sovereignty and self-determination principles in the UN are argued to occur when the UN is
involved in a self-determination claim outside the classical colonial context and in a territory that
is not categorized as a “non-self-governing territory”.

Moreover, in relation to the case study of West Papua and its self-determination claim (the
second and the third research questions), the researcher concludes that the UN showed ambiguity
when it was involved in the West Papua self-determination claim during the period between 1961-
1969. The ambiguous position can be seen in the lack of UN experts in the territory after the
administration transfer and, also, in the UN passive role in the preparation and the execution of the
Act of Free Choice. Referring to the analysis to answer the first question, this ambiguous position
of UN occurred because West Papua was one of the self-determination cases outside the classical
colonial context and its territory was not categorized as one of the non-self-governing territory by
the C-24. The argument is justified when the researcher analyzed the UN’s reaction toward the
petition of West Papua self-determination claim in 2017 and 2019. It can be concluded that, after
the years, the UN has still not perceived the West Papua as one of the self-determination cases
since it is not categorized as the non-self-governing territory. It shows the UN limitation to the
self-determination principle toward the self-determination cases outside the classical colonial
context. The UN limitation is argued to source from the tensions between sovereignty and self-

determination principles in the UN.
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In order to strengthen the argument, the researcher shall refer to the existing research on
Kosovo self-determination claim. As previously argued by other scholars, the Kosovo case is a
perfect example of a self-determination claim outside the context of classical colonial in order to
show the position of UN. The previous research considered the UN’s position in the case was
unclear. Resolution 1244 has never determined the final status of Kosovo nor made any specific
reference to the self-determination principle. It made Kosovo in a limbo territorial entity since
1999. These unclear treatment and ambiguous position of the UN is similar in what happened in
West Papua case. The researcher argues that it is because both cases are self-determination cases
outside the classical colonial context. And refer to the first conclusion, there are indeed tensions
between sovereignty and self-determination principles in the UN, particularly when it is involved
in the self-determination cases outside the classical colonial context. The tensions made the UN in
ambiguous position, torn apart between the implementation of its two accepted principles in its
Charter. As a result, the UN has not given its best effort in facilitating the self-determination right
of the people within the territory, in Kosovo and, also in West Papua.

At the end, the research offers a different perspective in understanding the tensions between
sovereignty and self-determination principles in the UN, as the biggest international organization
in the world, using document analysis method in the case study of West Papua self-determination
claim. It is argued to contribute a new knowledge on how the tensions have affected the
relationship between the UN and the states involved in the self-determination case. More than that,
the research is also argued to give deeper understanding on how these important doctrines have
deeply affected the global politics by bringing political transformations that has affected the global
governance.

Nevertheless, the researcher noted that there had been similar self-determination claims
managed by the UN aside from West Papua and Kosovo cases. Hence, the researcher wishes to do
the future research with comparative case study to even strengthen the argument and conclusion
of'this thesis. By also examining and analyzing the UN reaction in similar cases with comparative
method, the future research is expected to offer an appropriate logic to generate new knowledge
related to the tensions between sovereignty and self-determination principles in the UN. Findings
and conclusion of this thesis shall be the basis of the analytical framework in developing the
pattern. In the end, the final analysis is expected to match the framework with the data that will be

generated and analyzed in the future research.
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Appendix

The interview with the officer of the Minister of Foreign Affairs of Republic of Indonesia

Dear Mme Syanthy,

Below are our views related to several questions regarding Papua. Also attached several materials
(including two articles published in the Jakarta Post) that might be useful in writing the thesis. You

can please quote or refer to these materials in your writing process.

1. Is the principle of sovereignty (the state sovereignty) considered one of the basic arguments
of the Indonesian government to reject the claims/demands of the West Papua movement on
the secession from the Republic of Indonesia? And if so, what is the basis for the claim of

Indonesian sovereignty over West Papua?

The Papuan separatist group, or known as Free Papua Movement (Indonesian: Kelompok Separatis
Papua, KSP) with a number of the supporters questioned the validity of the implementation of
self-determination principle in 1969 under the pretext that it was carried out without “one man one

vote” method.

This group also seeks to separate Papua from Indonesia through a legal mechanism on a basis of

human rights violations.

In accordance with the uti possidetis juris principle, Indonesia sovereignty over its territory
including the Provinces of Papua and West Papua is based on the Proclamation of August 17,

1945.

Based on the international legal doctrine Uti Possidetis Juris (in Latin it means: you possess under
law), the determination of national borders which claim their independence from the colonial

powers is determined based on the boundaries of the previous state. Referring to the doctrine,
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based on the 1938 Dutch Constitution, the entire territory of Dutch East Indies, including Papua,
is the territory of Indonesia. Therefore, the Proclamation of Indonesian Independence on 17 August

1945 is considered a more appropriate reference according to Uti Possidetis Juris doctrine.

It is in line with the principle that the old state/the colony will not be incapable to transfer an area

which has never been under its authority/sovereignty (also known as nemo dat quod non habet).

The uti possideties juris doctrine has subsequently been crystallized and strengthened by the
prohibition norm on the colonial state (the colonizers) to divide the colony which formerly
constitutes a territorial integrity that has the rights to self-determination, as stated in Paragraph 6
of Declaration on the Granting of Independence to Colonial Countries and Peoples adopted

through the General Assembly Resolution No. 1514/XV 1960.

The proclamation of Indonesian independence on 17 August 1945 must be interpreted as an
exercise of self-determination principle. The proclamation did not require the approval of every
former Dutch colony, including Papua. With the declaration of Indonesian independence through
the proclamation on 17 August 1945 for all regions in Indonesia, including Papua, the “informed
and democratic processes” requirements as specified in Principle VII (a) GA Resolution No.

1541/XV henceforth became unnecessary.

After Indonesian independence on 17 August 1945, the Netherlands violated these norms by

splitting the territories and even forming its own states.

Being characterized by a series of wars defending independence from Operation Product and
Operation Kraai with the first in 1947 and the second happened in 1948, the Netherlands was
gradually forced to eventually restore the Indonesian territories through bilateral negotiations. On
the 1949 Dutch-Indonesian Round Table Conference, the Netherlands was negotiated to return all
parts of Indonesia except Papua. According to Article 2, any matter regarding Papua will be

resolved within 1 year.
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Generally, the Indonesian agreement in the various agreements was solely in the framework of the
tactics for the war of independence and was not an “acknowledgment” of Indonesia for the
territorial division carried out by the Dutch. The Round Table Conference confirmed that the Papua
matter will be resolved later, hence it cannot be interpreted that the conference excludes Papua

from the territory being unrestrained.

In 1956, Indonesia canceled the Round Table Conference agreement with the inclusion of Papua
as an overseas territory of the Kingdom of the Netherlands according to the 1952 Dutch
Constitution. Thus, the Netherlands had carried out breaching of compliance with the Round Table
Conference agreements, which according to the law of treaties could be used as a basis for ending
an international agreement. Roeslan Abdulgani, used the term rebus sic stantibus as a justification

for terminating the Round Table Conference.

2. Furthermore, how is the Indonesian government’s view regarding the self-determination
principle in Resolution 1541 adopted by the UN Security Council? It is related to the efforts
made by representative of the West Papua movement to bring this claim into decolonization

process facilitated by the UN.

The proclamation of Indonesian independence on 17 August 1945 must be interpreted as an
exercise of self-determination principle. The proclamation did not require the approval of every
former Dutch colony, including Papua. With the declaration of Indonesian independence through
the proclamation on 17 August 1945 for all regions in Indonesia, including Papua, the “informed
and democratic processes” requirements as specified in Principle VII (a) GA Resolution No.

1541/XV henceforth became unnecessary.

3. Lastly, what is the view of Indonesian government in relation to the rights of the people of
West Papua as an indigenous/tribal group by referring to several views that self-government
right is the right that can be given to indigenous groups within a country? To what extent
has the Indonesian government made an effort or endeavored to implement the self-

government right?
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The rights of the people of West Papua and Papua, like people from other parts of Indonesia,
without distinguishing the ethnicity, race, religion (the indigenous tribes of the area or the

migrants) are protected by the Constitution and related legal rules in Indonesia.

Furthermore, Papua and West Papua posses their own specialties by having the Special Autonomy.
In the point 12 of the attached document, there is few explanations regarding this special

autonomy.

Regards,

Sade

Ida B. Made Bimantara (Sade)

Director for Europe 1 (Western & Southern Europe)
Directorate General for American and European Affairs

Ministry of Foreign Affairs
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